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the general contractor the lumberman subsequently furnished him lumber which 
was used by the sub-contractor in doing the work. 



Dupuy & Wife v. Eastern Building & Loan Association. — 
Decided at Wytheville, July 30, 1896. — Keith, P. Absent, Harrison, J: 

1. Building Fund Association — Fines — Waiver by by-laws. If the charter of 
a building fund association confers upon the association, by way of privilege 
and not as a duty, the power to impose certain fines on delinquent stockholders, 
the Association may enact by-laws diminishing the fines, and will be regarded as 
having waived to this extent the power conferred by the charter, and the courts 
will enforce only the lesser penalty. 

2. Building Fund Associations — Fines — Case at bar — Construction of by-law. 
Under a by-law which provides that "borrowing members who shall neglect to 
pay any installments as the same become due, shall pay to the association a fine of 
twenty cents per month on each §100 that they have borrowed from the asso- 
ciation," the fine for the first and each succeeding month of default is limited to 
twenty cents on the $100 borrowed. 



State Savings Bank and Another v. Stewart. — Decided at 

Wytheville, July 30, 1896. — Buchanan, J. Absent, Harrison, J: 

1. Deeds — Repugnant descriptions — Intention of parties — Case at bar. A false 
description does not render a deed or other writing inoperative, if, after rejecting 
what is false there remains a sufficient description to ascertain with legal certainty 
the subject matter to which the instrument applies. And if two descriptions be 
given, each equally explicit, but repugnant to each other, that description will 
prevail which the whole deed shows best expresses the intention of the parties. 
The court will also look to the surrounding facts, and will adopt that description, 
if certain and definite, which, in the light of such facts, will most effectually carry 
out the intention of the parties. In the case at bar there were two repugnant de- 
scriptions, but the grantor owned the lots answering to only one of them, and it 
was with reference to these lots that the parties dealt. This description, being 
definite and certain, should be adopted, and the deed of the grantor declared ope- 
rative to convey the lots so described. 

2. Deed— Effect of reference to a map for description. Where a map of land is 
referred to in a deed for the purpose of fixing its boundaries, the effect is the same 
as if it were copied into the deed. 

3. Deeds — Description of land — Position in deed of true and false description. It 
is immaterial whether the true or the false description of land be placed first. 
The courts will reject the false wherever found, and give effect to the intention of 
the parties when so expressed as to enable the premises intended to be conveyed 
to be identified. 



Hess, by &c. v. Gale. — Decided at Wytheville, July 30, 1896. — 
Keith, P. Absent, Harrison, J: 
1. Dower — Insane wife — Wife should be a party to proceedings under sec. 2625 of 
Code. The husband of an insane wife cannot by proceeding on an ex parte petition 
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deprive his wife of her contingent right of dower in his real estate. The proceed- 
ing under sec. 2625 of the Code must be inter partes, the wife must be made a party 
thereto, and after notice, have an opportunity of being heard, or else the proceed- 
ing is void. 



Maddock's Adm'r v. Skinker and Others. — Decided at Wythe- 
ville, July 30, 1896. — Riely, 3. Absent, Harrison, J: 

1. Appellate Court — Amount in controversy. The amount in controversy in 
the case at bar is the whole amount of a judgment against a partnership of which 
appellants' intestate was a member, which being in excess of five hundred dollars, 
this court has jurisdiction of the appeal. 

2. Commissioner's Report — Prima facie correct — Returning evidence with re- 
port. The report of a master commissioner is to be taken as prima facie correct, 
except for errors apparent on its face; and those who seek to impeach it, must, in 
some appropriate manner, put into the record the evidence of its incorrectness. 
Unless directed of requested to return the evidence with his report, it is not the 
duty of the commissioner to do so. 

3. Partnership Assets — Separate interest of parties — How far liable for debts oj 
each partner. Partners are joint tenants of the partnership property. The interest 
of each partner is his share of the surplus after the payment of partnership debts 
and the adjustment of accounts between the partners. This interest, and no more, 
is liable to the lien of an execution against such partner. If inequalities exist 
among the partners these should be settled out of the partnership assets, and the 
share of each partner, after such settlement, is all that can be reached by his exe- 
cution creditor. 



Wilson's Adm'r v. Wilson and Others. — Decided at Staunton, 
September 17, 1896. — Harrison. J : 

1. Chancery Pleading — Supplemental bill — Purpose of — Waiver of objection 
to. A supplemental bill is proper in order to introduce new parties whose interest 
has arisen since the institution of the suit, to introduce new charges, or to put in 
issue a new material fact, such as fraud. But even if there be doubt as to the right 
to file such a bill, the objection cannot be raised for the first time in the appellate 
court. The failure to demur, or otherwise object to the filing of the bill, and 
joining issue thereon, constitute a waiver of objection thereto. 

2. Commissioner's Report — Failure to except to — Waiver of objections. Objec- 
tion to a decree for errors in the report of a commissioner in chancery, not ap- 
pearing on the face of the report, cannot avail in the appellate court unless 
founded on exceptions taken to the report in the court below. Failure to except 
to the report is deemed to be a waiver of such objections. 

3. Chancery Practice — Creditor's bill to settle estate — Parties — Debtors to estate. 
In a suit by a creditor to settle the estate of a decedent, it is not proper to unite 
the debtors of the estate as defendants. As a general rule, the debtors of the 
estate must be sued by the personal representative only. The creditor can only 
sue the personal representative for settlement, and, if land is to be sold, unite with 
him those interested in the land, unless some independent source of equity shall 
be made to appear as to the other parties introduced. 



